
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

Phi l ip D. Levy

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1973.

AFFIDAVIT OF MAIIING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Phi l ip D. Levy, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Phi l ip D. Levy
c/o Becket, Card, Levy & Richards
141 Washington Ave.
Endicott ,  l {Y 13760

and by deposit ing sane enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vJrapper

pet i t ioner.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is

is the las.t

Sworn to before me this

3rd  day  o f  0c tober ,  1980.

r  /  , )
V  ,  r ' t , 1 . ,  . .  ] ^ - ,  /  ;
l - \ , ( .&U l  Y-t /

the petitioner herein

of the



STATE OF NELI YORK
STATE TAX COMI"IISSION

In the Matter of the Petition

o f

Philip D. I,evy

AFFIDAVIT OF MAILING

for Redetermination of a

of a Determinat ion or a

Personal fncome Tax

under Article 22 of tb.e

fo r  the  Year  1973.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mail upon Bruce O. Becker the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Bruce O. Becker
Becker, Card, Levy & Richards
141 Washington Ave.
Endicott ,  NY 13760

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponeot further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.
,'t',...--fi

) /
Sworn to before ne this

3rd  day  o f  October ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

October  3 ,  1980

Philip D. f,evy
c/o Becker,  Card, Levy & Richards
141 Washington Ave.
Endicott ,  NY 73760

Dear Mr. levy:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Lawr atry proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Bruce O. Becker
Becker,  Card, Levy & Richards
141 Washington Ave.
Endicott ,  NY 13750
Taxing Bureau's Representat ive



STATE OF NEhT YORK

STATE TAX COMMISSION

In the Hatter of  the Pet i t ion

o f

PHITIP D. IEVY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
7 9 7 3 .

DECISION

Peti t ioner,  Phi l ip D. Levy, c/o Becker,  Card, Levy, Richards ,  L4I t /ashington

Avenue, Endicott ,  New York 13760, f i led a pet i t ion for redet.erminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law fo r  the  year  1973 ( f i le  No.  19479) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Governmental  Civic Center,  44

Hawley  St ree t ,  B inghamton,  New York ,  on  December  5 ,  7979 a t  9 :15  A.M.  Pet i t ioner

appeared by  Bruce 0 .  Becker ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .

V e c c h i o ,  E s q .  ( B a r r y  M .  B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. hlhether a Not ice of Def ic iency becomes inval id when i t  is later

determined that a port ion of the explanat ion accompanying the Not ice is inval id.

I I .  Whether  sec t ions  672(b) (7 ) ,  (B)  and (9 )  o f  the  New York  S ta te  Tax  Law

are unconst i tut ional.

I I I .  l , lhether pet i t ioner is st i l l  a shareholder within the meaning of

sect ion 612 of the Tax Law and, therefore, required to make modif icat ions to

h is  Federa l  ad jus ted  gross  income.

FINDINGS OF FACT

1. Pet i t ioner,  Phi l ip D. Levy, t imely f i led a New York State Personal
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Income Tax Return for 1973. In arr iv ing at his New York adjusted gross income,

he did not increase his Federal  adjusted gross income by the modif icat ions

requ i red  by  sec t ions  612(b) (7 ) ,  (g )  and (9 )  o f  rhe  Tax  law in  the  case o f  a

taxpayer who is a shareholder of a corporat ion organized under Art ic le f i f teen

of the Business Corporat ion Law.

2. The Audit  Divis ion contended that:

Sec t ion  1511 o f  Ar t i c le  15  o f  Bus iness  Corpora t ion  Law s ta tes ,  in
par t ,  tha t  "No shareho lder  o f  a  p ro fess iona l  serv ice  corpora t ion  may
selI  or t ransfer his shares in such corporat ion except to another
individual who is el ig ible to have shares issued to him by such
corpora t ion .  Any  sa le  o r  t rans fer  in  v io la t ion  o f  such res t r i c t ion
s h a l l  b e  v o i d . "

Sect ion 1507 of the same Art ic le states "A Professional Service
Corporat ion may issue shares only to individuals who are autho r ized
by law to pract ice in the State a profession which such corporat ion
is authorized to pract ice and who are or have been engaged in the
prac t ice  o f  such pro fess ion  in  such corpora t ion  or  a  p redecessor
ent i t y .  r '

Accordingly,  t ransferr ing to a trust or t rustee is not authorized
and is  vo id .

Sec t ion  672(b) (7 )  o f  the  New York  S ta te  Tax  law requ i res  a  shareho lder
o f  a  p ro fess iona l  corpora t ion  to  add to  h is  Federa l  ad jus ted  gross
income the excess of the amounL deduct ible by the corporat ion as a
contr ibut ion to certain employee plans for pensions, prof i t  sharing,
annuity and bond purchase over what would have been deductible bv a
self-employed individual .

Sec t ion  612(b) (B)  o f  the  New York  S ta te  Tax  Law requ i res  a  shareho lder
o f  a  p ro fess iona l  corpora t ion  to  add to  h is  Federa l  ad jus ted  gross
income the amount of Laxes paid by the corporat ion for old age,
survivors and disabi l i ty insurance on FICA wages for the calendar
year of the shareholder.  This does not include payment for hospital
(med icare)  insurance.

Sect ion 612(b)(9) of the New York State Tax Law requires a sharehol-der
o f  a  p ro fess iona l  corpora t ion  to  add to  h is  Federa l  ad jus ted  gross
income the amount paid by the corporat ion on behalf  of  the shareholder
employee for the purchase of l i fe,  accident or health insurance,
except for amounts attr ibutable to the purchase of insurance to
reimburse the shareholder for medical  expenses incurred.

Accord ing ly ,  i t  i ssued a  Not ice  o f  Def ic iency  on  Apr i l  11 ,  1977

against the pet i t ioner for 1973 in the amount of $729.29 in personal income

t a x ,  p l - u s  $ 1 6 3 . 4 8  i n  i n t e r e s t ,  f o r  a  t o t a l  d u e  o f  $ 8 9 2 . 7 7 .
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3 .  Pet i t ioner ,  Ph i l ip  D.  levy ,  i s  an  a t to rney  a t  law.  0n  January  12 ,

197I ,  pe t i t ioner  w i th  h is  then law par tner ,  Bruce 0 .  Becker ,  o rgan ized a

professional service corporat ion (Company) for the pract ice of law. The

Company was then known as Becker,  Card & Levy, P.C. At the t ime of i ts incor-

pora t ion ,  Mr .  Becker  and pe t i t ioner ,  Ph i l ip  D.  Levy ,  were  Lhe so le  s tockho lders

of the Company as wel l  as i ts pr incipal employees.

0n December 2, 1971, the name of the conpany was changed to Becker,

Card ,  Levy  & R ichards ,  P .C. ,  i t s  p resent  name.  0n  June 28  -  1972,  Rodney A.

R ichards ,  a lso  an  a t to rney  a t  law,  acqu i red  shares  o f  the  Company 's  s tock .

0n  January  2 ,  1972,  pe t i t ioner ,  Ph i l ip  D.  Levy ,  t rans fer red  h is

shares of the Company's stock to one Mahlon H. Card, an attorney at law,

pursuant to a trust agreement dated January 2, 1972. Mr. Becker and Mr.

Richards also transferred their  shares in trust to Mr. Card on January 2, 7972

and June 28, 7972, respect ively.  Mr. Card has no stock or employnent interest

in Company except as trustee for Becker,  Levy and Richards.

M r .  B e c k e r ,  p e t i t i o n e r ,  P h i l i p  D .  f , e v y ,  a n d  M r .  R i c h a r d s ' s t o c k  i n

the Company has been held in trust under the terms of the trust agreement

s ince  January  2 ,  1972.

4. The pet i t ioner contended the Not ice of Def ic iency took the posit ion

that pet i t ioner was responsible for the tax involved by reason of the "add

back"  p rov is ions  o f  sec t ions  612(b) (7 ) ,  (s )  and (g )  o f  the  Tax  Law,  wh ich

require a shareholder of a professional corporat i -on to add back to his Federal

adjusted gross income for State income tax purposes the excess of the amount

deduct ible by the corporat ion as a contr ibut ion to an employee benef i t  plan

for his benef i t  over than which would have been al lowed as a deduct ion by a

self-employed individual;  and the amount the employer 's share of the social

securi ty tax paid on the shareholder 's compensat ionl  and the amount paid by
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the corporat ion for the purchase of l i fe and other types of insurance covering

the shareholder.

The add i t iona l  Lax  was assessed,  accord ing  t .o  the  Not ice  o f  Def ic iency ,

on Lhe grounds that pet i t ioner was prohibi ted by sect ions 1507 and 1511 of the

Business corporat ion Law from transferr ing his shares to a trustee.

The or iginal  provisions of the Business CorporaLion Law (BCl),  author-

iz ing the establ ishment of professional service corporat ions, precluded transfers

of shares of a professional service corporat ion to anyone other than a person

l icensed t .o pract ice the sarne profession (BCL 1507).  Had the trust agreement

entered into between pet i t ioner and Mr. Card been executed the forepart  of

7971, then the posit ion of the Department as set forth in the Not ice of Def ic iency

would have been correct,  and pet i t ioner would have been t iable for the add

back  tax .

However,  ef fect ive July 2, 7971, sect j -on 1511 of the Business Corporat ion

Law was specif ical ly amended to authorize transfers of professional service

corporat ion shares to another individual in trust i f  that individual was also

a person au thor ized  Lo  prac t ice  the  same pro fess ion .

One of the sponsoring New York State Senators for the or iginal  profes-

sional service corporat ion law as wel l  as the amendment to sect ion 1511 of the

Business Corporat ion Law stated his reasons for the anendment in a support ing

memorandum as fol lows:

"2 .  Ex is t ing  Sec t ion  1507 a lso  proh ib i ts  vo t ing  t rus t  o r  o ther
types of agreements vest ing vot ing pov/er in third persons, except
where the third person is another shareholder.  This prohibi t ion was
added to insure that a professional service corporat ion could not be
control led by a lay person. However,  many instances may ar ise where
i t  i s  appropr ia te ,  fo r  bus iqess  or  tax  reasons ,  to  p lace  the  corpora-
t ion 's  shares  in  t r  s t  approach is  used in
Cal i fornia law to avoid the ser ious problems which might otherwise
arise upon the death of the sole shareholder in a one-man corporat ion.
The present bill would permit such trusts t.o be uLiLized in New
York, but would require the trustee to be a qual i f ied professional,
thereby assuring that lay persons would not be in a posit ion to
cont ro l  the  corpora t ion . "  (Emphas is  added. )  197I  Leg is la t i ve
Manua l  129.  130.
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The key element in the foregoing quote is that transfers in trust

specif ical ly for business or tax reasons were authorized by law.

No concomitant change was effected in subsect ions 7, 8 and 9 of sect ion

612 of the Tax Law. These sect ions cont inued to relate onlv to shareholders

of professional service corporaLions and were not adjusted ,r ,  , rr"  way to cover

t rus ts  own ing  shares  o f  such corpora t ions .

The amendment to sect ion 1511 of the Business Corporat ion Law expressly

author ized  the  t rans fer  o f  shares  o f  a  p ro fess iona l  serv ice  corpora t ion  by  a

pro fess iona l  to  another  p ro fess iona l  in  t rus t  fo r  bus iness  or  tax  reasons .

Concededly,  an apparent loophole has been created, and pet i t ioner

has every legal and moral r ight to take advantage of i t .  The Courts have long

held that a taxpayer has the r ight and duty to exercise every prerogat ive the

law gran ts  fo r  decreas ing  taxes .  Gregory  v .  He lver ing ,  293 Us 465,  469.

5. The pet i t . ioner further argued the add back provisions of sect ion 672

of the Tax law are unconst i tut ional because they deny shareholders of professional

service corporat ions equal protect ion of the law because i f  a professional is

engaged in pr ivate pract ice as an employee-shareholder of a professional

service corporat ion, he is then subject to the add back tax provisions. I f

tha t  same pro fess iona l  i s  engaged in  the  prac t ice  o f  h is  p ro fess ion  as  an

employee of a convent ional business corporat ion, at  the same, greater or

Iesser  pay  and f r inge  benef i t s ,  he  is  no t  sub jec t  to  the  add back  prov is ions .

6. At the hearing, the Audit  Divis ion took the posit ion that the pet i t ioner

should be t .reated as the owner of the trust s ince he had general  power of

appointment over the trust property,  reversionary interest in ei ther the

corpus or the income therefrom and power to control  benef ic ial  enjoyment of

the corpus or the income therefrom. The Audit  Divis ion also pointed out the

Lrust agreement gave the pet i t ioner administrat ive powers and power to revoke.
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CONCLUSIONS OF IAW

A. That the Not ice of Def ic iency does not become inval id even though a

port ion of the explanat ion accompanying the Not ice is incorrect.  Therefore,

the St.ate Tax Commission is not estopped from making a claim against pet i t ioner.

B. That the const i tut ional i ty of  the laws of the State of New York is

presumed at the administrat ive level of  the New York State Tax Commission.

There is no jur isdict ion at the administrat ion leve1 to declare such laws

unconst i tut ional.  Therefore, i t  must be presumed that the Tax traw is const i tu-

t ional to the extent that i t  relates to the imposit ion of income tax l iabi l i ty

on  the  pe t i t ioner .  That ,  accord ing ly ,  sec t ions  672(b) (7 ) ,  (8 )  and (9 )  o f  the

Tax Law are const i tut . ional.

C. That where pet i t ioner remained the owner of the stock, even though

the  t . rus t  acqu i red  possess ion ,  fo r  a l l  subs tan t ia l  and prac t ica l  purposes

after looking at al l  the control l ing circumstances, the pet i t ioner shal l  be

considered "a taxpayer who is a shareholder of a corporat ion organized under

art ic le f i f teen of the business corporat ion lawi l  and are required to make the

modi f i ca t ions  prov ided in  sec t ions  6r2(b) (7 ) ,  (8 )  and (9 )  o f  rhe  Tax  Law.

D. That the pet i t ion of Phi l ip D. levy is denied and the Not ice of

Def ic iency  issued Apr i l  11 ,  1977 is  sus ta ined,  together  w i th  such add i t iona l

interest as may be lawful ly owing.

DATED: Albany, New York

OcI 0 3 880
COMMISSION

COMMISSIONER


